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Introduction

1. This paper was produced at the request of the Public Inquiry into the outbreak of E.
coli 0157 that occurred in South Wales in September 2005. Its purpose is to set out the
key principles of food hygiene regulation in the UK and to consider issues of
enforcement and compliance. We will highlight some of the main tensions running
through risk regulation in this area and particular note will made of how these issues
relate to small businesses.

Requlating Food Safety in the UK in 212 Century

2. The UK’s regulatory structure for food safety risks was the subject of a number of key
reforms in 2002. These prompted major institutional change in central government
arrangements for food safety and food hygiene but left the institutional arrangements for
local enforcement largely untouched.' It is not our purpose to explain these changes in
any detail, rather to set out some basic background information about the legal and
institutional frameworks in existence in 2005 at the time of the E. coli O157 infection in
South Wales."

3. Food safety laws centre on protecting the consumer by ensuring that food is safe for
human consumption. Many of the provisions spotlight prevention rather than cure. Food
business operators (FBOs) must show that they have adopted hygienic practices on
premises" suitable for the purpose." The risks associated with food processing and
preparation have to be assessed by FBOSs, industry and the enforcers of food laws.
Standards of protection are achieved through the enforcement of specific provisions
(with breach resulting in criminal sanction) and through a framework that seeks to
minimize the risk of unsafe food being present in the market from ‘farm to fork’, i.e. from
the production process through the retail and hospitality sectors to the point of
consumption.” The law and its enforcement are governed by European and domestic
law." In each case food law protection is based upon principles of risk management
(see below). Many of the provisions comprise broad principles which are then carried
forward in more detailed terms by secondary legislation in domestic law, or clarified by
Codes of Practice.™ The process may change the fundamental principles upon which
national legislation is based or amend those provisions relating to enforcement.

4. The diagram below (from UWIC, 2006) illustrates the organisations involved in food
regulation in Wales in 2005." Here, as in the rest of the UK, food hygiene law and its
enforcement are carried out by a number of actors operating at local, national and
European levels. Some such as Ministers and central governmental officials formulate
policy and tend not to be specialists in food safety protection. Others such as the Food
Standards Agency (FSA) and the Food Standards Agency Wales are independent
Government Departments with specialist knowledge of the domain. These Agencies
formulate policy and good practice whilst overseeing and directing (often remotely) the
enforcement activity of local actors more directly responsible for legal enforcement on
the ground.” The devolved governments are competent to make food hygiene laws and
issue Codes of Practice having regard to the advice of the FSA.* The Meat Hygiene
Service, an executive agency of the FSA, is the independent enforcement agency
responsible for carrying out statutory inspections of licensed premises (including
slaughterhouses, cutting plants and cold stores) in the UK producing meat for sale for
human consumption and for auditing hygiene standards. Its purpose is to protect public
health and animal welfare at slaughter through its inspection activities.
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Figure 2.1 Overview of organisations involved in food law enforcement and/or outbreak control in Wales, September 2005
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5. Local authorities perform a key role in enforcing food safety laws through the functions
carried out by Environmental Health Officers (EHOs) and Trading Standards Officers
(TSOs). Typically food safety is the responsibility of EHOs and food standards the
responsibility of TSOs."



regulatory capacity and affords companies the flexibility to devise systems and rules
which meet the broad standards but which are adapted to their particular circumstances
and the risks associated with their particular workplace. Meanwhile, the efforts of state
regulators are directed to those companies which are either unable or unwilling to
effectively self-regulate. Another advantage of this system is said to be that businesses
will be more committed to rules and systems which they have devised themselves,
indeed this could lead to innovation in techniques and systems of risk management and
regulation. Moreover, enforced self-regulation is seen to have major financial benefits,
notably for the state by reducing the costs associated with drafting highly specific
regulations and enabling the targeting of enforcement efforts. This model subcontracts
regulatory functions to private actors.

11. There are also disadvantages. For example, enforced self-regulation is very
dependent upon the regulatory capacity of the business. Generally it is most suited to
large, well-informed and well-resourced companies and crucially it is also reliant on the
readiness of companies to self-regulate. It depends also upon a balance being
established and maintained between too much and too little state oversight of corporate
self-regulation. If state agencies exercise too much oversight then the ambition of
companies taking regulatory responsibility may be lost. Too little oversight may result in
poor levels of compliance and lower standards of risk management than are either
required or desirable. From a business perspective another possible limitation of this
approach is that it moves the costs of regulation more firmly onto business. The
success of the enforced self-regulation model very much pivots around the commitment
and capacity of companies to self-regulate and the ability of the state agency to find and
maintain an optimal monitoring and oversight role.

Responses to state requlation: issues of compliance

12. Socio-legal scholars have identified a number of reasons why businesses may not
comply with the law. Motivations for compliance with regulation on the part of business
may be many and complex (Gunningham et al., 2003). Only some forms of non-
compliance can be seen as the product of a rational calculation that it is more profitable
not to comply than to do so, on the part of the business concerned (Kagan and Scholz,
1984). However, where business is more able to pass on the costs of regulation, the
greater the likelihood of compliance (Kagan and Scholz, 1984).

13. There is considerable research showing how the moral stance of organizations can
lead to an institutionalization of certain practices and ways of seeing laws and
regulations. Organizational myths, rules and models can impact heavily on the way
enterprises and industry behave (Meyer and Rowan, 1977; Powell and DiMaggio, 1983
and 1991). This may lead to compliant behaviour because it is seen as the ‘right thing to
do’ or beca5uCsionao onwsio Tva054 Tdinto
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intuition or ‘feel’ in circumstances which instead require objective standards to be
applied. Studies suggest that risk assessment methods adopted by EHOs may be
ineffective when deciding which business to inspect for this reason (Jones et al., 2008)
and that inspections alone may not be sufficiently protective against food poisoning
outbreaks (Mullen et al., 2002; Tebbutt, 2007).

22. A key example of enforced self-regulation and risk based approaches coming
together in food regulation is the growing popularity of the food safety Hazard Analysis
and Ciritical Control Point (HACCP) (Coglianese and Lazer, 2003). HACCP is a
preventative risk based approach to food safety which seeks to minimize risks but
cannot eliminate them.”™ The HACCP approach requires that FBOs plan what needs to
be done to maintain food safety, to write this down, to follow the plan and to monitor and
verify that the plan has been followed. HACCP systems are only protective to the extent
that the workforce and management are fully committed to their implementation (Elson,
et al., 2004; Fielding et al., 2005; Jones et al., 2008). Adequate training is of
fundamental importance for effective HACCP programmes (Little, Lock, et al., 20083;
Clayton et al., 2002). The rigors of the regime can present particular difficulties for meat
premises (Worsfold, 2001) and for small businesses (Fielding, et al., 2005; Worsfold,
2005). Studies have shown that historically the practices adopted by meat businesses
have increased the possibility of food contamination (Worsfold, 2001). Further, training
may in some circumstances improve hygiene practices but the limited resources
(economic and otherwise) available to smaller enterprises can be a real constraint on
providing this (Worsfold, 2005).

23. Risk based approaches to food safety regulation seek to ensure that greater
emphasis is placed upon FBOs managing their own risks, and in so doing reserve
enforcement agency attention for the worst offenders.”  This approach makes
assumptions about the capacity of business to appreciate and manage attendant risks,
which can be lacking in the case of smaller businesses. Using HACCP systems can
lead to gaps in the detection of non-compliance with potentially adverse consequences.
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EHOs, can only establish compliance levels through inspection and typically such
inspections are the main means of advising and educating small businesses (Hutter,
1986; Fairman and Yapp, 2004). Risk based approaches typically rate small businesses
as a low risk compared to larger businesses,. This may gloss over some very real
difficulties with individual small businesses which can, as the Scottish and Welsh
outbreaks testify, pose a serious risk. Moreover, it fails to recognize the risks posed by
the general micro, small and medium-sized enterprises (SME) sector.

25. These bigger picture changes have implications at ground level and highlight a
number of tensions and debates which characterise many regulatory issues. The focus
of responsibility is clearly on business organizations to manage the risks generated and
the onus is on regulators to intervene where businesses clearly fail to do this. But are all
businesses able to manage their own risks and are regulators always able to identify this
and act when necessary?

The requlatory practices of ‘state’ requlators

26. EHOs are key players in food safety regulation. They are the people who translate
the law in books and policy decisions into action on the front line. Typically they are in
possession of high levels of discretion about how to implement the law in individual
premises. The evidence is that, like many other UK regulators, they deploy this
discretion flexibly.” Their overall approach does not take enforcement of the law to
simply refer to legal action; rather it refers to a wide array of informal enforcement
techniques such as education, advice, persuasion and negotiation. Securing compliance
is its main objective, both through the remedy of existing problems and, above all, the
prevention of others. The preferred methods to achieve these ends are co-operative and
conciliatory. So where compliance is less than complete, and there is good reason for it
being incomplete, persuasion, negotiation and education are the primary enforcement
methods. Accordingly, compliance is not necessarily regarded as being immediately
achievable; rather it may be seen as a long-term aim. The use of formal legal methods,
especially prosecution, is regarded as a last resort, something to be avoided unless all
else fails to secure compliance. Indeed, the importance of legal methods lies in the
mystique surrounding their threatened or possible use rather than their actual use.

27. There are number of reasons that EHOs adopt this approach. Enforcers of
regulations may experience problems when taking legal action because of the way in
which the laws or regulations have been drafted (Kagan and Scholz, 1984; Baldwin,
1995) Often national and European laws are drafted differently, with the latter being
more general and taking the form of broad principles. This does not make them easy to
apply. In domestic law the Food Safety Act creates general offences whereas
regulations made under it can be very detailed. This can complicate enforcement
practices by causing confusion. National regulations adopt multiple and sometimes
conflicting regulatory styles. Whereas the Food Safety Act focuses upon command-
based prosecution, HACCP principles are found in food hygiene regulation. Although
both are inspection focused, they may require the enforcement agency to operate in
different ways. HACCP may require the agency and its inspectors to adopt a role as
educator rather than enforcer but where training fails the fallback remains formal
enforcement with its attendant risks. Further EHOs may rely heavily on guidance (which
may or may not have legal force) to simplify their actions. The guidance itself may be
seen by enforcers as highly prescriptive and limiting even where this is not the case
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(Brandsen et al., 2006). Enforcers may also believe that informal strategies such as the
provision of advice and guidance are more effective than bringing formal proceedings
(including prosecutions) (Hawkins, 2002; Hutter, 1988 and 1997).

28. There are variations in the ways in which EHOs implement regulation and these
differences may be accounted for by a variety of factors. Some variation, for example, is
inherent in the legal framework. Differences in the size and location of the local authority
may also lead to variations in enforcement approach. For example, enforcement
practices are sensitive to the organizational resources available, particularly the
department's budget and staff numbers, viewed in relation to the number and complexity
of environmental problems encountered (see also Hampton, 2005). Differences in the
severity of the regulatory problems encountered are reflected in enforcement approach.
Hutter (1988) found that the more urbanized the local authority, the more stringent the
enforcement strategy seems to be. In these local authorities environmental health
problems are likely to be immediately visible, for example a high concentration of rented
accommodation and a close proximity of industry and housing. As a consequence, the
political salience of environmental health is heightened and there may be greater public
and local council pressure upon the environmental health department to be seen doing
something substantive. There is, however, a potential downside for food safety which
could be accorded less importance than more visible environmental health problems.

29. Another crucial factor to enforcement style is the nature of the relationship between
EHOs and the regulated. The degree to which officers are integrated into the locality
they serve affects not only their personal inclination to adopt either informal or formal
techniques but also influences officers' assumptions about the population they control.
Those who operate in a small and fairly close-knit community generally know the people
they are dealing with, and they fear that the positive outcomes of legal action may be
outweighed by its negative effects in terms of their working relationships and their social
interactions with the regulated and their families. Officers working in these smaller
environments typically assume that they are dealing with good, respectable people who
are in need of education and advice. Conversely, those working in large conurbations
adopt a more suspicious attitude. They are less likely to be acquainted with those they
regulate, do not fear to the same extent the negative consequences of legal action, and
are likely to adopt a cynical and less charitable view of the regulated. Not knowing the
regulated well, the location and incidence of rule-breaking may be less predictable.
These factors combine to suggest more frequent recourse to formal enforcement
methods (Black, 1971; Hutter, 1988, 1997). Enforcement may be particularly difficult for
meat inspectors given their presence on the premises, and this is important given that
the financial pressures to which meat operators are subject renders more likely a greater
dependence upon external regulation and enforcement to secure compliance in the meat
sector (Scholfield et al., 2000).

30. The local authority system has raised a number of criticisms. The merging of
responsibilities under unitary systems does not necessarily overcome the potential for
conflict between professional actors. For example, there may be great variation in the
resources of not just environmental health departments but the financing of the different
elements of their many responsibilities. Pressures deriving from Best Value regimes and
performance audit may result in shifts in the allocation of resources sometimes to the
detriment of enforcement, advisory and educational activities. Housing has sometimes
dominated the environmental health agenda to the detriment of other aspects of the
remit. The creation of the FSA is credited with placing food safety and hygiene issues at
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the centre of environmental health agendas but with the criticism that this has effected a
shift in resourcing within environmental health departments which favours this aspect
rather than others, not that it has drawn more resources to environmental health overall.

31. The character of the enforcement activity rests upon officers’ intuitive assessments
of regarding the nature of the breach and its potential impacts, and perceptions of the
FBO'’s response (including any past dealings), in addition to ‘hard science’ (Tebbutt et
al., 2007). Itis determined often after consultation with more senior management within
the local authority. Formal action including the service of a statutory notice may ensue
only where the incident is seen as a “significant contravention of the legislation” or a lack
of trust or confidence in the operator’s willingness to respond to informal action, or where
there is the potential for a serious threat to public health or standards are poor with little
demonstrable awareness of the statutory requirements.” The continuous monitoring
and evaluation of business performance has to be balanced with the limited resources
and competing demands placed upon local authority enforcers.

32. The role of local council committees and councillors in enforcement is another point
of concern for some, yet the closeness of the enforcement apparatus to the regulated
population and the possibility of sensitivity to local issues is said to be the great strength
of this very locally based enforcement system. Inevitably, however, this has the
potential for great variation as different local populations do not have the same local
sensitivities and councillors from different political parties have varying levels of
ideological support for each component of regulatory enforcement. This is often carried
through in cases of formal enforcement with different local authorities showing marked
differences in their approach to non-compliance (this being one of the reasons for the
Compliance Code).™ Standardization by enforcement protocol does not necessarily
overcome enforcers’ intuitive assessments.

33. EHOs themselves have been criticised for being a source of inconsistency,
particularly regarding their levels of expertise — as aspects of their remit have become
increasingly technical the adage that they are ‘Jack of all trades and master of none’ has
become ever apparent. EHOs not only inspect food production, catering and retail
premises on matters of food safety but they also perform additional duties such as
housing standards, pollution control, health safety and welfare and noise control
(Hampton 2005)." In larger authorities this can be mitigated organizationally by
employing specialist teams but in some areas the pressures for a more generic cross-
cutting inspector remain dominant. In the context of food hygiene enforcement,
weaknesses have been identified in risk rating systems and the scoring system for
management confidence currently operated in England and Wales, each of which
require a level of subjective assessment on the part of the EHO (Gilling et al., 2001;
Jones et al., 2008).

34. These issues are especially relevant in the context of enforced self regulation, risk-
based regulation and better regulation. There may be a temptation for local authorities
to use these initiatives to cut resources. Moreover, any increased used of generalist
inspectors and a generalist team, especially alongside fewer resources, has profound
implications for the collection and assessment of data required for risk-based regulation
which demands expert, well qualified staff to collect and assess data and to know how to
use it to prioritize work.
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35. Local authority policy is directed by FSA statutory and informal guidance and the
observations of industry associations. It is devised usually after local consultation and
modelled upon local authority enforcement groups’ templates. Part of the FSA’s remit is
to inspect and audit local authority environmental health departments.  Under the
devolved arrangements the methodology for undertaking audit schemes may differ, with
each FSA board co-ordinating their own audit programme.”" The FSA has authority to
set performance standards, monitor performance, demand information from local
authorities and inspect their food enforcement resources. In the interests of
transparency any reports compiled as a result of their audit can be made public.”™ The
FSA also collects data on all food law enforcement activities and in turn reports them to
the European Commission.”™ These data include, for example, numbers of inspections,
numbers of infringements leading to formal action and details of sampling activities. This
is presented in summary form and according to local authority. While the FSA has the
authority to access local government information and publish reports, these are the limits
of its powers over local authorities. Indeed, the limitations of these powers are in many
respects illustrated by the content of some of its local authority audit reports which can
report repeated deficiencies across time, suggesting that not all local authorities are
concerned by the FSA’s powers of publication. This is especially relevant as there are
no other powers of compulsion are available to the FSA.

36. The institutional division of responsibilities for policy, standards and enforcement of
food safety and standards between central and local government is unusual as, with the
exception of the Meat Hygiene Service, the FSA has no powers to pursue individual
cases of enforcement. This arm’s length arrangement presents the FSA with many
challenges when directing the activities of
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be crucial in educating SMEs (Fairman and Yapp, 2004). Of course, in procurement
situations consumers have no role, moreover it may well be that FBOs overestimate how
discerning consumers are with respect to food safety issues (IGD, 1998). Other non-
state influences include private consultancy firms and trade associations which
sometimes have a direct influence, depending on the size of the business. The media
and pressure groups were more indirect background influences. Lawyers and insurance
companies played a negligible role, with the latter even being described as a negative
influence. Large businesses, in particular supermarkets, can exert considerable
influence in the supply chain (Balsevich, et al., 2003; Mohtadi et al., 2005).

39. There are some interesting variations in understandings of state and non-state
influences on food retailers and caterers’ risk management (Hutter and Jones, 2007).
Managers’ knowledge of EHOs was most widespread and most sophisticated. This is
not entirely surprising as they are in most contact with the industry at floor level and their
remit directly relates to the food safety and food hygiene risks. Knowledge of the
nationally-based FSA is high at senior management and policy levels of large
businesses but less so at junior management levels. But the main axis of variability in
understandings focused on the size of a food business.

40. Several studies have found that SMEs generally have lower levels of knowledge of
regulatory laws and state regulatory systems (BRTF 1999; Fairman & Yapp, 2004; FSA
2001; Gunningham, 2002; Henson and Heasman 1998; Hutter and Jones, 2007; Vickers
et al., 2005). They also appeared to rely on state regulatory systems for education and
advice. One reason for SME reliance on state systems is that many small businesses
have less contact with non-state sources which provide information and advice. They
might not be members of trade or business associations which may provide updates or
even training on food safety and food hygiene matters, nor do they tend to use
consultancies (Fairman and Yapp 2004; Genn, 1993; Hutter and Jones, 2007). This of
course contrasts with large businesses which have greater regulatory resources and
capacity of their own and are more likely to belong to associations, employ consultancies
and take out insurance cover. Indeed in the case of large retailers and caterers they may
even become a source of regulation for other parts of the food chain as they impose
standards which are sometimes in excess of state regulatory requirements. These
findings are important in the context of our discussion of risk regulation trends in the food
safety area as they demonstrate the difficulties in relying on non-state sources of risk
management in the SME sector.

Discussion

41. Food safety regulation, like all other risk regulation, is subject to a variety of tensions
and contradictions which are not unique to this domain but which may be exacerbated
by the nature of the retail and hospitality sectors and by some features of the legal and
institutional arrangements for food safety.

42. The food retail and hospitality sectors include a high proportion of small and medium
sized enterprises, many of whom have relatively low regulatory capacity. This may lead
to ignorance of the regulations of the risks attaching to non compliance; and knowledge
of how to remedy problems. They may have few resources to comply, including financial
resources and also knowledge based resources. This limits their ability to self-regulate
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Notes

' The preamble to Regulation (EC) No 178/2002 of the European Parliament and of the Council of
28 January 2002 lays down the general safety principles and requirements to be applied, OJEC
No L 31/1 1.2.2002 p.1

::I See generally UWIC (2006); FSA site http://www.food.gov.uk/



http://www.food.gov.uk/
http://www.food.gov.uk/multimedia/pdfs/consultation/fsaguide08incip.pdf

published by MAFF, Department of Health and the Scottish Executive well before 1 April 2000
when the Food Standards Agency was established.


http://www.food.gov.uk/enforcement/foodlaw/about/
http://www.food.gov.uk/wales/aboutus_wales/
http://www.food.gov.uk/enforcement/auditscheme/
http://www.bseinquiry.gov.uk/report/volume6/chapte62.htm#749936
http://www.food.gov.uk/foodindustry/meat/mhservice/aboutmhs/mhsapprovedpremises
http://www.food.gov.uk/multimedia/pdfs/fsaguidefoodhygleg.pdf <11
http://www.food.gov.uk/news/newsarchive/2007/jul/mhr
http://www.food.gov.uk/multimedia/pdfs/fsa070706.pdf

http://www.food.gov.uk/science/research/researchinfo/choiceandstandardsresearch/foodchainres
earch/hOlprogramme/ <10 June 2008>]

' See Demortain, 2007, for a discussion of the development of HACCP as an international
standard. In England and Wales HACCP now applies to all FBOs except farmers and growers.
Its application in meat plants is detailed in
http://www.food.gov.uk/foodindustry/meat/haccpmeatplants/ <18 August 2008>

™ This trend has continued with the EU Regulations of 2004

“ visual inspection by local authority agents without undertaking microbiological swabbing may
limit the effectiveness of preventing food poisoning outbreaks (Tebbutt et. al. “Verification of
cleaning efficiency and its possible role in programmed hygiene inspections of food businesses
undertaken by local authority officers” (2007) Journal of Applied Microbiology 102:4 1010-7).
Some point to a need to incorporate epidemiological data into HACCP systems (Panisello et al.
2000 International Journal of Food Microbiology Sept. 10 59(3) 221-34). Others (Beckers (1988)
Cater Health 1(1) 3-5) suggest that the microbiological role should be limited to assessing the
effectiveness of control measures.

“ Part 2 of the Legislative and Regulatory Reform Act, 2006 (c. 51), enshrines the Hampton
principles. A joint BRE and NAO review of the FSA’s adoption of the Hampton Principles,
conducted in 2008, found that the MHS was not adopting risk-based approaches. It also found
some problems in the FSA's relationship with local authorities.

* See for example Hawkins (2002) and Kagan (1994) for a general discussion and Fairman and
Yapp (2005) and Hutter (1988) for more specific research on EHOs.

* Taken from a sample of local authority policies, and FSA guidance

! BERR A Code of Practice for Regulators — A Consultation on the Regulators’ Compliance
Code and the scope of the Code and the Principles of Good Regulation. May 2007, and the
Legislative and Regulatory Reform Act 2006.

¥ Chart 1.3 of the Hampton Review (p.18) provides a breakdown of the allocation of EHO time
between the performance of their functions in England and Wales. Food safety enforcement
ranks closely with the enforcement of housing standards.

Y hitp://www.food.gov.uk/enforcement/auditscheme/ <13 august 2008>

In pursuance of its duties in this respect the FSA has a Framework Agreement on Local
Authority Food Law Enforcement which covers issues of agreeing standards, transparency and
monitoring performance and securing improvements. The FSA website gives details of their audit
scheme and also links to audit reports and follow-up audits, some of which reveal that, despite
quite critical public audit reports, local authorities can be slow to respond to the reports
(http://vww.food.gov.uk/enforcement/auditscheme/ accessed 2/11/07).

" The Commission also has its own team of audito
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http://www.food.gov.uk/foodindustry/meat/haccpmeatplants/
http://www.food.gov.uk/enforcement/auditscheme/
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