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focusing  on the abstract quality of constitutionalism rather than on a concrete  consti-

tutional entity or entities  

 This is a doubt, however, that Pernice’s theoretical enterprise can accommodate with 

reasonable comfort. For his deeper message is that once we understand ‘constitution’ 

rather than ‘state’ to be the governing regulatory category, the question of how many 

specific such ‘constitutional’ units or entities there are is of  less moment. Whereas 

‘state’ as a particularizing  category suggests singularity and mutual exclusivity of 

public authority, ‘constitutional’ as a universalizing  category suggest continuity and 

complementarity of public authority. Pernice’s detailed formulations of multilevel 

constitutionalism underline the fuzziness of boundaries by stressing the centrality of 

an interactive process of establishing, organizing, sharing and limiting powers.8  The 

multilevel constitution is citizen-centred – including a strong focus on individual 

rights - rather than polity-centred. Insofar as it does individuate the polities or 

‘levels’ of the overall configuration it does not understand their relations in 

hierarchical terms. Rather, sovereignty is pooled, and at the level both of cultural 

identity and of institutional function and loyalty the relations between the state and 

the supranational platforms are not to be regarded in either/or zero-sum terms, but 

rather as an interlocking, overlapping and positive-sum whole. 

As already intimated, the theory of multilevel constitutionalism senso stricto stands as 

a significant formative influence and background frame for the idea of multilevel 

constitutionalism 
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“pluralist”14 visions of the relations between different constitutional sites. And 

finally, the focus of the theory of multilevel constitutionalism senso stricto on the 

European Union, which, on the one hand, stands as a kind of advance challenge to 

the constitutional hegemony of the state, but on the other, is relatively ‘state-like’ in 

many of its own constitutional features, leaves it 
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conception,23 concentrates not on formal matters but on the manifestation of a family 

resemblance between certain substantive features of state constitutionalism and the 

new transnational legal outgrowth. Aspects of  transnational law are deemed to be 

constitutional not, or not only,  because they appear on the commentator’s approved 

list, as with nominalism, but because the mechanisms or concepts in question – from 

general structural formulae such as separation of powers and institutional balance to 

more specific principles such as subsidiarity or proportionality, were long ago 

nurtured in the state constitutional context and, indeed, have often been self-

consciously received into transnational law from these state sources.24  As is the case 

with formalism, however, the connection between the non-state version and the state 

original from the substantivist perspective is a tenuous one. It is dependent upon 

analogy, and in some cases conscious imitation. How deep the analogy runs and 

what is lost - or gained - in translation from one context to another is rarely the 

subject of sustained analysis.25 

If we turn, now, to those who would oppose the movement of constitutionalism 

beyond the state and reject any prospect of multilevel constitutionalism senso lato, 

again they range from the primitive to the more sophisticated. Most basically, and  

more commonly within everyday ‘object’ discourse than in academic ‘observer’ 

discourse, there is a position that holds that the category of constitution is necessarily 

restricted to the state. That position is the negative image of nominalism, and just as 

impervious to counter-suggestion. Whereas nominalism holds to or more often 

simply assumes the solipsistic idea that all meaning is constructed without extra-

linguistic check or constraint, essentialism  holds to or more often simply assumes the 

opposite. It maintains that meaning is fixed and invariable in its correspondence with 

                                                        
23 We should be careful not to overstate this. While this is certainly where much of its practical 

emphasis lies,  multi-level constitutionalism senso stricto,  as set out in the work of Pernice (n7 

above),  is by no means only concerned  with the incidence and development of substantive 

constitutional norms beyond the state. It is, in addition, concerned with the variety of formal 

centres of legal authority, and indeed with the ‘federal’ co-existence of different levels of political 

community and identity (n9 above).  
24  On the migration of particular constitutional concepts from national to transnational level, see 

N. Walker, “The Migration of Constitutional Idea and the Migration of the Constitutional Idea”  in 

S. Choudhry (ed) 
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some extra-linguistic reality, and so it follows that it is simply meaningless to conceive 
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constitutional machine effectively. More than that, it is a political way of knowing 
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the basis of certain constitutional virtues in new contexts as much as in old, whereas 
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corroborated both by the etymology of the constitutional idea and by its range of 

applications prior to the age of the modern state, that constitutionalism serves a deep 

and abiding function in human affairs, namely the meta-political function of shaping 

the domain of politics broadly conceived – of literally ‘constituting’ the body politic.29 

More expansively, constitutionalism in this deepest meta-political sense may be 

understood as referring to that species of practical reasoning which, in the name of some 

defensible locus of common interest, concerns itself with the organization and regulation of 

those spheres of collective decision-making deemed relevant to the common interest in a 

manner that is adequately informed by the common interest.  Furthermore,  if we are to 

avoid simply repeating the familiar definitional impasse at this more general level, 

our meta-political sense of the  ‘common interest’ underpinning our collective 

decision-making capacities as understood in each of its three key registers - 

authoritative (in whose name?), jurisdictional (covering which collective decision-

making capacities?) and purposive (to what end, and how?) – must, in addition, be 

acknowledged as possessing an open, and indeed a reflexive quality.  We cannot, 

therefore, either stipulate in advance or treat as permanently resolved what are the 

appropriate sites for the pursuit of the common interest, or what are the appropriate 

terms of engagement between these sites, or what kinds of things fall within the 

remit of the common interest, or what is the proper relationship between individual 

and collective goods or preferences in the identification and pursuit of the common 

interest. All of these are matters themselves apt for decision in accordance with the 

common interest, understood as located at the very deepest level of political self-

understanding and self-inquiry, and so as necessarily possessing a self-challenging 

and self-amending quality. Accordingly, if, as I suggest, we equate constitutionalism 

with the deepest sense of meta-political inquiry, we cannot simply decide a priori to 

equate the common interest with the national or state interest, and so corroborate an 

initial theoretical preference for state constitutionalism. Equally, we cannot simply 

assume that post-state sites are as appropriate as are states as authoritative sources of 

the common interest, as jurisdictional containers of the common interest, or as 

                                                        
29
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forums and institutional mechanisms for the specification of the common interest, 

and thus simply wish away the state legacy in favour of a multilevel perspective.   
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something that gives texture to the various different aspects of state consti-

tutionalism. 

To appreciate this, however, we must first say something more about the 

constitutional concept itself. In so doing, we are no longer concerned, as in the 

previous section, with constitutionalism in the abstract – as a  theoretical concept for 

making sense of and evaluating the social world, but with constitutionalism in the 

concrete – as an ‘object’ already at use ‘in’ the social world, and in the social world of 

the state in particular. Considered as such an ‘object’ concept, state constitutionalism 

can be viewed both diachronically and synchronically. Diachronically, state 

constitutionalism in the modern age describes a particular high point of accu-

mulation of various distinct layers of situated ‘constitutional’  practice that have 

operated separately or in different combinations in the past. These layers are 

juridical, politico-institutional, popular and societal.32Synchronically, state 

constitutionalism operates in terms of its own part
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its very production and perseverance  as 
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6. Constitutionalism Beyond the State: Multilevel or Multi-

actor?  

If we look to levels and sites of authority beyond the state, what scope is there for the 

application of the holistic constitutional method? And where it is not available, how 

else, if at all, might constitutionalism’s deep meta-political concern with the source, 

extent and manner of pursuit of matters of common interest -
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In other cases such as the WTO or the UN, the  debate over the nature and limits of 

constitutional holism is very much more confined to the ‘thin’ legal and politico-

institutional registers, with no pretence of and little ambition towards a popular 

constituent power or dedicated ’society’ at the relevant sites.39 Even here, however, 

there is no doubt about the applicability of a holistic method, even if to a truncated 

conception of constitutionalism. Indeed, it is precisely the well-established quality of 

a modest constitutional holism in these more limited regimes as much as in the 

hybrid regime of the EU that feeds much of the argument for post-state consti-

tutionalism within a multilevel constellation, with the formalist approach trading on 

the holistic quality of the juridical layer and the substantivist approach trading on 

the holistic quality of the institutional layer.   

Another type of case, however, stands more clearly detached from the tradition of 

state constitutionalism. Here we refer to the various other autonomy-assertive trans-

national societal actors exhibiting normative authority and institutional identity who 

increasingly claim or are deemed to possess constitutional standing,40 whether in the 

field of internet (e.g. ICANN) or transnational commercial regulation (e.g. Lex 

Mercatoria) or the regulation of sports (e.g. International Olympic Committee, World 

Anti-Doping Agency). In this context, we find a much more comprehensive move 
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aptly conceived of as a “multi-actor constitutionalism”41 rather than as a multilevel 

configuration.  

But in what precise sense do the new transnational societal actors represent a move 

away from the holistic method?  If we look first to the juridical and political-

institutional layers, the idea of holistic self-containment fits ill with the combination 

of site-specific self-regulation and diverse external regulation we tend to find in these 

sectors. While there is typically a dense network of structural and substantive rules, 
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community of practice associated with the domain in question, but that too is neither 

identical to nor a subset of any integrated and generic  ‘public society’.42  

It follows from this that none of the connecting elements – the ‘holism of holisms’ – 

of state constitutionalism can be guaranteed. In the first place, given the diversity of 

their pedigree (both as separate sets, and, even more so, when considered together), 

the relationship between the set of structural rules and the set of substantive rules 

lacks the coherence of the state model. So the stru
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7. Beyond Constitutionalism? 

So the new transnational societal constitutionalism, such as it is, is clearly not simply 

the occurrence of a more ‘thinly’ layered version of state constitutionalism at other 

levels  with the thicker popular and societal frame absent - as in the EU and in other 

less well-developed cases - but a constitutionalism that is reconfigured in each of its 

framing aspects. The idea of a holistic constitution is lacking in each of the four 

registers. What we have instead is a complex mix of discrete self-constitution and 

diffuse external constitution across all four registers – legal, politico-institutional, 

popular and societal. 44  

To what extent, if at all, can we nevertheless conceive of this new non-holistic consti-

tutional method as  concerned with, and as effectively  engaged in,  the same  meta-

political function as holistic state constitutionalism; namely, the reflexive consi-

deration of the proper locus, jurisdiction and content of the common interest in 

matters concerning the organization and regulation of collective decision-making? 

On the face of it, absent the anchorage for a working conception of the common 

interest provided by the coincidence of at least some if not all of the four holistic 

frames in a single ‘level’ under the same territorial co-ordinates, any prospect of a 

meaningful investment in these meta-political questions of the common interest 

would seem distinctly unpromising.  Yet, for at least three reasons, we should remain 

slow to dismiss the possibility of a non-holistic constitutionalism beyond the state. 

                                                        
44 We should also distinguish non-holistic societal constitutionalism from the kind of post-

national constitutionalism favored by writers like Jim Tully. For him and others, the main focus of 

criticism remains the state form, not from the perspective of a functional differentiation which 

makes the holistic state constitution inadequate to the range and distribution of collective 

practices but rather from the perspective of a cultural differentiation (first nations, gendered 

identities etc) which makes the holistic state constitution inadequate to the range and 

distribution of collective identities. His version of non-state  constitutionalism, acco



Neil Walker 

 

                                                                                                                                      

25 

In the first place, there is the question of the viability of other possible constitutional 

worlds. What are the alternatives, and so what can and what should we compare the 

new non-holistic candidates for constitutional status with? The most telling compa-

rator for current trends towards decisively non-holistic forms of constitutionalism is 
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promulgation and internalization of codes of corporate responsibility48 as ways, 
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new, and to remind ourselves that in terms of viable political possibilities the 

difference is no longer one of kind but of degree. If, however, below that rarified 

theoretical level, there is little actual use of constitutionalism as a common 

vernacular  extending across the two contexts, and if what use there is has instead  

the divisive and mutually alienating consequences discussed in our opening section, 

then what is gained by retaining the constitutional idea for the emerging realm of 

transnational societal actors? This note of scepticism is deeply underscored, 

moreover, if we consider the key underlying reason for the scarcity of an inclusive 

use-language of constitutionalism in the post-state, post-holistic regulatory context. 

This has to do with the lack of the additional, inclusively reflexive ‘fifth layer’ of 

constitutionalism within the non-holistic picture, namely the ‘frame of frames’ or 

‘holism or holisms’. Absent the coincidence of the other four frames, not only, as 

already noted, is it objectively the case that constitutionalism is deprived of the single 

anchorage of a convergence of sites and frames of common interest. At the 

intersubjective level, too, participants will lack the common ‘we’ perspective and 

point of commitment from which to address all questions of the common interest. 

Instead, we are bound to accept in a post-holistic context that questions of the 

common interest in collective decision–making are simply not questions that, at the 

deepest level of political self-interrogation, we can envisage all interested 

constituencies affected addressing comprehensively in common.  

Does this not, at last, provide the decisive argument against the value of retaining the 

language of constitutionalism in the non-holistic transnational context?  I would 

contend that it does not. The explicit adoption of constitutional language in non-

holistic settings may remain largely restricted to theoretical and other elite discourse. 

But the trend, however hesitant and uneven,  is towards wider use, and, as the 

example of the intermediate cases of the EU, WTO etc. show, there do exist recent 

precedents for largely theoretical discourses of post-state constitutionalism gradually 

to ‘catch on’ at deeper social and political levels. Much more important is what the 

resilience and resurgence of constitutional language, however patchy on the ground, 

might signify. Even - indeed especially - where, as compared to the holistic 

constitutional tradition, the central issues of non-holistic forms of regulation present 
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themselves in such different ways and are offered a quite distinctive range of 

regulatory solutions, constitutional language retains a crucial longstop function as a 

kind of “placeholder”52 for certain abiding concerns we have. These concerns are, 

quite simply, that unless we can address the meta-political framing of politics in a 

manner that remains wedded to ideas of the common interest, however difficult this 

may be to conceive and however far we have traveled from our most familiar and 

perhaps most conducive framework for such a task, something of great and 

irreplaceable value will have been lost from our resources of common living.  

There is one final irony here. It is precisely because the language of constitutionalism, 

considered as a normative technology, finds it ever more complex and difficult to 

address the problems of communal living it poses in and for a post-state world, that 
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