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This paper will examine the likelihood of a WTO dispute reaching a negotiated 

settlement according to the trade agreement cited in the complaint.  The purpose of this 

analysis is to determine whether differing rates of settlement are related to varying degrees 

of clarity across three types of trade agreements: the multilateral agreements on goods, 

services, and intellectual property rights.  The paper will also examine the terms of these 

settlements to explore the degree to which settlements conform to the law or are governed 

by diplomatic factors.  This analysis employs a mixed methodology.  Descriptive statistics 

are used to determine the rates of settlement according td
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which serves to clarify WTO rules (Jackson, 1997: 137).   Developing countries in 

particular benefit from “ legal band-wagoning,” a low-cost stf r ifs in cW
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WTO consistent policies (Bown, 2004c: 288; Bown, 2002: 314).  In cases where an 

industry has the capacity to retaliate independently, trade disputes may side step the DSM 

altogether (Bown, 2005b: 551-552).  However, scholars differ in their perspectives over 

whether weakness in retaliatory capacity deters developing countries from using the 

system. Horn, et al (1999) find that retaliation constraints and legal capacity matter, but it 

is relative market size, diversity and the value of trade that best explain differential use of 

the DSM (26).  On the other hand, Bown (2004b) suggests that “successful economic 

resolution of disputes is influenced by a concern for retaliation,” which may deter initial 

participation (822).  Bown (2004a) further argues that developing countries have 

recognized the central role retaliation plays in the DSM and are now strategically selecting 

cases based on defendants who are susceptible to retaliation threats (61).  This strategy is 

fundamentally linked to another limitation on developing country participation, financial 

constraints. 

 
Litigation is more e
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The trade agreement under dispute may influence the likelihood of settlement 
 

based on the clarity of the legal text.  Different types of trade agreements are invoked with e
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negotiated, that Congress never approved, and I suspect, that Congress would never 

approve”  (Bridges Weekly, 2002).  However, most scholars note that fears of judicial 

lawmaking by the AB are overblown and that both panel and AB rulings are soundly based 

on the underlying agreements (Bartels, 2004: 894; Esserman and Howse, 2003:133; 

Hudec, 2002: 212; Steger, 2002a: 567; Steger, 2004b: 495).  In practice, the use of 

precedent may be the only way to apply the covered agreements in a fair and consistent 

manner (Bhala, 1999: 150; Gerhart and Kella, 2005: 564-565).5 

 
The clarity of the policy options and constraints that comes with legal precedent is 

a substantial benefit for Members striving for development.  As Bhala (2001) writes: 
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party, the legal expertise to accurately predict the outcome of litigation, and the costs 

inherent in litigation (1076).  This holds true in the WTO where developing countries’ 

relative lack of resources suggest that they may not be able to accurately predict the 

outcome or afford the costs of litigation, making them more willing to accept a settlement 

that has less to offer than panel or AB decision. 

 
Additionally, settlements may lead to an “erosion of the public realm,” by failing to 

clarify rules or set precedent (Luban, 1995: 2622). Moffitt ( 2009) ar e m
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II.  An Analysis of Settl ement in the DSM 
 
 

This section explores patterns of settlement in the DSM according to the 

agreements in dispute.  Descriptive statistics indicate that disputes under the TRIPS 

Agreement have the highest rate of settlement, with General Agreement on Trade in 

Services (GATS) following closely behind.  Content analysis demonstrates that most 

settlements favor the complainant, but the terms of many settlements remain unclear.  A 

qualitative review of the cases settled under TRIPS shows that Articles 27, 65, and 70 are 

cited with relative frequency.  A case study of Brazil-Patent Protection indicates that these 

indeterminate settlements and the high rate of settlement under TRIPS may be linked to 

ambiguities in the treaty text. 

 
 
II.1 Met hodology 

 
 

This analysis employs a mixed methodology of descriptive statistics, content 

analysis, qualitative review and case study.  For the purposes of this study, settlement 

refers specifically to the negotiated resolution of disputes in the consultation phase.  This 

study includes all DSM cases since the creation of the WTO though case DS462, with the 

exclusion of four cases that only cite the plurilateral Agreement on Government 

Procurement (DS73, DS88, DS95, and DS163).  In an effort to assess whether varying 

degrees of legal clarity across the trade agreements influence the likelihood of settlement, 

the agreements are broken into three broad categories: multilateral agreements on trade in 

goods, services, and intellectual property rights.  These agreements are embodied in Annex 
 

1A, 1B, and 1C to the Agreement Establishing the WTO (WTO Agreement).  Annex 1A 

covers the multilateral agreements on trade in goods, while Annex 1B, or GATS, covers 

services and Annex 1C, or TRIPS, covers intellectual property rights.  Annex 2 and 3 are 

not included in this study as they are largely procedural rather than substantive 

agreements.  Annex 4 agreements are also excluded because they do not include all WTO 

members (WTO Agreement, 1994: Article 2.3).  Traditionally, complaints by multiple 

disputants regarding the same trade measure are aggregated, but for Td
[(nt)-2(s)-1( )]TJ
- 





 page 18 of 45   
 
 
choose its own level of commitments made under GATS (GATS, 1994: Article 20).  The 

TRIPS Agreement on the other hand, applies to all  Members in equal measure (excluding 

the transitional periods afforded to developing countries).  Therefore, a review of the 

specific articles repeatedly cited in TRIPS settlements offers a better indicator of whether 

Members have divergent interpretations of the commitments entailed in the agreement. 

 
Finally, Brazil-Patent Protection is examined as a case study to determine whether 

the settlement in this instance was based soundly on WTO law or legal ambiguity.  This 

case is selected because it cites the TRIPS Agreement, which has the highest rate of 

settlement.  The case study is intended to investigate what underlies the likelihood of 

settlement in TRIPS disputes.  Furthermore, the terms of this settlement require ongoing 

consultations between the disputants, favoring neither the complainant nor the respondent. 

Cases of this nature are of particular interest since the complainant did not achieve all its 

demands in consultations, but still chose a MAS rather than litigation.  Consequently, this 

case should illuminate the factors that encourage Members to settle despite the possibility 

of “winning”  a panel or AB ruling.  Finally, as the most recent settlement of this nature 

citing TRIPS Article 27, any ambiguity that exists in the law should be exhibited in this 

case.  This case study cannot, and does not, aim to represent all WTO disputes.  However, 

it does indicate whether settlements may be influenced by legal ambiguity and power 

asymmetry. 
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Measures at 28%, Technical Barriers to Trade at 28%, TRIMS at 16%, Rules of Origin at 

 

29%, Subsidies and Countervailing Measures at 5% and Safeguards at 7%.  To date, no 

complaints have invoked the Agreement on Pre-shipment Inspection.  Despite the 

weaknesses inherent in descriptive statistics and the slight variation across the agreements 

on trade in goods, the literature and a more nuanced assessment of Annex 1A indicate that 

the results are still relevant. 

 
Even with an objective coding scheme, the risk of subjectivity is intrinsic to 

content analysis.  Furthermore, cases are only considered settled if the WTO offi cially 

reports their current status as “settled or terminated (withdrawn, mutually agreed 

solution)”  (Dispute Settlement, 2013).  This method may exclude cases that have been 

settled but appear to have been abandoned, if the settlements have not been officially 

reported to the WTO (Reynolds, 2009).  Finally, the bargain outlined in the settlement 

agreement, no matter how detailed, may never actually be implemented.  There is no way 

to determine whether the settlement agreements have been fulfilled other than an 

independent review of every Members’  trade policy.  Therefore the terms of the settlement 

in the content analysis do not always reflect the genuine terms of the settlement upon 

implementation. 

 
In regards to the high rate of settlement under TRIPS and the frequency with which 

certain Articles are invoked, the settlement agreement does not always address all articles 

cited in the complaint. Though uncommon, some cases address provisions in the 

settlement agreement that were not originally invoked in the complaint. 
 
 

Finally, as a single case study, Brazil-Patent Protection cannot be representative of 

all WTO disputes nor indicate systemic trends.  Even among developing country 

participants, Brazil is an anomaly as a repeat player in the DSM with relatively strong 

legal capacity (Santos, 2012).  Nevertheless, “in-depth knowledge of a single case [can] 

help us to understand and act more intelligently in other potentially different cases” 

(Donmoyer, 2000: 54).  Furthermore, if legal ambiguity compels Brazil to accept an 

unsound settlement, then the risk should be present, if not greater, for the least developed 

countries.6 

 
 
 

6 Donmoyer (2000), Flyybjerg (2006) and George and Bennett (2005) outline the merits of a single case 
study. 



 page 20 of 45   
 
 

II.3 Rates of Settlement by Annexed Agreement 
 

Table 1 
Rate of Settlement According to the Annexed Agreements 

 

Covered 
Agreements 
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Table 2 Continued 
 

Case 
Number 

 
Complainant 

 
Respondent 

Favors 
Complainant 

Favors 
Respondent 

 
Other 

DS32 India US x   
 
 
 
DS27 

Ecuador, Mexico, 
Guatemala, 
Honduras, US 

 
 
 
EC 

   
 
 
x 

DS23 Mexico Venezuela x   
DS21 US Australia x   
DS20 Canada Korea x   
DS19 India Poland x   

 
DS16 

Guatemala, US, 
Honduras, Mexico 

a
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and Tyagi, 2010: 285; Abbott, 2009: 7; Halewood, 1997: 260; Shanker, 2006: 24-26). 

Article 5(A)(2) of the Paris Convention outlines “the right to take legislative measures 

providing for the grant of compulsory li censes to prevent abuses which might result from 

exercise of exclusive rights conferred by the patent, for example, failure to work.” 

Mercurio and Tyagi (2010) argue that with regard to TRIPS and the Paris Convention 

“r ights have taken on the language of obligations” and thus the rights and obligations of 

both agreements must be taken “on equal footing” (291).  Despite the strength of 

arguments in favor of local working requirements, until there is an official panel or AB 

interpretation, the legalit y of this policy will remain in question (Fischer-Lescano and 

Teubner, 2004: 1027). 

 
 

In the MAS on Brazil’ s Industrial Property Law, Brazil maintained the position 

that, “Article 68 is fully compatible with the TRIPS Agreement” (2001: 1-2). 

Nevertheless, Brazil agreed to a consultative mechanism, whereby they enter into talks 

with the US before issuing CLs on any US held patents (2001: 2).  The US states that it 

accepted this solution because Brazil had never used Article 68 to issue a compulsory 

license (2001: 2).  However, the nature of compulsory licenses as crucial to the access to 

essential medicines debate8, and the timing of the dispute in congruence with the Unitedc i
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the illegalit y of lo



 page 29 of 45   
 
 

I I I . Policy Implications 
 
 

Ambiguity in the trade agreements calls for a strategy that favors litigation. 

Additionally, a settlement review mechanism could shine a light on power and capacity 

constraints in the consultation phase.  The following section will forward these strategies 

for litigation and reform of the DSM. 

 
III.1 L itigation Str ategies 

 
 

In weighing the costs of litigation, countries must consider the value of precedent. 

Busch (2007) notes that most countriera
ece
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settlement, especially for democracies facing demands from domestic constituents (Busch, 

 

2000: 443).  Although transparency could prevent WTO-inconsistent settlements, it is 

important that Members retain the abilit y to resolve disputes diplomatically, especially in 

situations such as E

c
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Appendix I  
Acronyms, Abbreviations, Key Terms 

 
AB Appellate Body 
ACWL Advisory Centre on WTO Law 
Annex 1A The multilateral agreements on trade in goods 
Annex 1B General Agreement on Trade in Services (GATS) 
Annex 1C  ne
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Appendix II  
Sources for the Data in Tables 1-5 

 
Communication from Chile, European Communities- Definitive Safeguard Measure on Salmon, 

WT/DS326/4 (17 May 2005). 
Communication from Chile, Mexico- Measures Affecting the Import of Matches, WT/DS232/3 

(5 February 2004). 
Communication from Chile, Peru- Tax Treatment on Certain imported Products, WT/DS255/5 

(2 October 2002). 
Communication from Chile, Peru- Taxes on Cigarettes, WT/DS227/3 (19 July 2001). 
Communication from China and Mexico, China- Certain Measures Granting Refunds, 

Reductions or Exemptions from Taxes and Other x b e b Mer 
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Notification of a Mutually Agreed Solution, Philippines- Measures Affecting Pork and Poultry, 

WT/DS74/5 (13 March 1998). 
Notification of a Mutually Agreed Solution, Poland- Import Regime for Automobiles, 

WT/DS19/2 (11 September 1996). 
Notification of a Mutually Agreed Solution, Portugal- Patent Protection Under the Industrial 

Property Act, WT/DS37/2 (8 October 1996). 
Notification of a Mutually Agreed Solution, Slovakia- Safeguard Measure on Imports of Sugar, 

WT/DS235/2 (16 January 2002). 
Notification of a Mutually Agreed Solution, Turkey- Certain Import Procedures for Fresh 

Fruit, WT/DS237/4 (29 November 2002). 
Notification of a Mutually Agreed Solution, Turkey- Taxation on Foreign Film Revenues, 

WT/DS43/3 (24 July 1997). 
Notification of a Mutually Agreed Solution, United States- Anti-Dumping Measures on Cement 

from Mexico, WT/DS281/8 (21 May 2007). 
Notification of a Mutually Agreed Solution, United States- Equalizing Excise Tax Imposed by 

Florida on Processed Orange and Grapefruit Products, WT/DS250/3 (2 June 2004). 
Notification of a Mutually Agreed Solution, United States- Final Anti-Dumping Measures on 

Stainless Steel from Mexico, WT/DS344/26 (10 April 2013). 
Notification of a Mutually Agreed Solution, United States- measures Affecting Textiles and 

Apparel, WT/DS151/10 (31 July 2000). 
Notification of a Mutually Agreed Solution, United States- Measures Affecting Textile and 

Apparel Products, WT/DS85/9 (25 February 1998). 
Notification of a Mutually Agreed Solution, United States- Provisional Anti-Dumping Measure 

on Imports of Certain Softwood Lumber from Canada, WT/DS247/2 (16 November 2006). 
Notification of a Mutually Agreed Solution, United States- Reviews of Countervailing Duty on 

Softwood Lumber from Canada, WT/DS311/2 (16 November 2006). 
Notification of a Mutually Agreed Solution, Uruguay- Tax Treatment on Certain Products, 

WT/DS261/7 (14 January 2004). 
Notification of a Mutually Agrees Solution, Romania- Measures on Minimum Import Prices, 

WT/DS198/2 (2 October 2001). 
Notification of Mutually Agreed Solution According to the Conditions Set Forth in the 

Agreement, Argentina- Patent Protection for Pharmaceuticals and Test Data Protection 
for Agricultural Chemicals; Argentina- Certain Measures of the Protection of Patents and 
Test Data, WT/DS171/3 and WT/DS196/4 (20 June 2002). 

Notification of Mutually Agreed Solution, Sweden- Measures Affecting the Enforcement of 
Intellectual Property Rights, WT/DS86/2 (11 December 1998). 

Regime for the Importation of Bananas Initiated by Colombia and Panama, European 
Communities- Regime for the Importation of Bananas, WT/DS361/2 and WT/DS364/2 (22 
December 2009). 

Request for Consultations by the United States, Argentina- Certain Measures on the Protection 
of Patents and Test Data, W
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Request for Consultations by the United States, European Communities- Measures Affecting 

the Grant of Copyright and Neighboring Rights WT/DS115/1 (12 January 1998). 
Request for Consultations by the United States, Greece- Enforcement of Intellectual Property 

Rights for Motion Pictures and Television Programs, WT/DS125/1 (7 May 1998). 
Request for Consultations by the United States, Ireland- Measures Affecting the Grant of 

Copyright and Neighboring Rights WT/DS82/1 (22 May 1997). 
Request for Consultations by the United States, Japan- Measures Concerning Sound 

Recordings, WT/DS28/1 (14 February 1996). 
Request for Consultations by the United States, Pakistan- Patent Protection for Pharmaceutical 

and Agricultural Chemical Products, WT/DS36/1 (6 May 1996). 
Request for Consultations by the United States, Portugal- Patent Protection Under the 

Industrial Property Act, WT/DS37/1 (6 May 1996). 
Request for Consultations by the United States, Sweden- Measures Affecting the Enforcement 

of Intellectual Property Rights, WT/DS86/1 (2 June 1997). 
Request for Consultations from the European Communities, Japan- Measures Concerning 

Sound Recordings, WT/DS42/1 (4 June 1996). 
Request for Consultations, China- Measures Affecting Financial Information Services and 

Foreign Financial Information Suppliers, WT/DS372/1 (5 March 2008). 
Withdrawal of the Request for the Establishment of a Panel by Hungary, Romania- Import 

Prohibition on Wheat and Wheat Flour, WT/DS240/3 (7 January 2002). 
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