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The global Þ nancial crisis: the case for a stronger criminal 
response

This collection of work explores the case for a stronger criminal response by UK law-enforcement authorities in 
response to the global Þ nancial crisis. The work is divided into three parts. Section 1 is a paper written by Jonathan 
Fisher QC, with Marine Blottiaux, StŽphane Daniel and Helena Oliveira. The paper was presented at a colloquium 
held on 24 April 2013 at the London School of Economics under the auspices of its Law and Financial Markets 
Project. Mr David Green CB QC, Director of the Serious Fraud OfÞ ce, addressed the colloquium and section 2 is a 
record of Mr GreenÕs presentation. Section 3 is a summary of discussion at the colloquium prepared by Ola Osoka 
and Agathi Trakkidi.

Section 1
JONATHAN FISHER QC, with MARINE BLOTTIAUX, 

STƒPHANE DANIEL AND HELENA OLIVEIRA

Introduction

On 17 January 2013, the Chairman of the Parliamentary 
Commission on Banking Standards, Mr Andrew Tyrie MP, 
posed the following question:

ÒDespite the Þ nancial crisis and the spate of mis-selling 
scandals, we still have not seen anybody sent to jail. Is that 
because nobody ought to go to jail, or because there is a 
fundamental failure in the sanctions regime or the legal 
system in the UK?Ó1

In response, Professor Julia Black, one of three expert wit-
nesses,2 highlighted the difÞ culties inherent in seeking to 
allocate blame within a large, complex corporation where 
collective decision-making is generally the norm. Profes-
sor Kershaw agreed, adding, amongst other things, that the 
relevant regulatory framework had been overly complicated. 
Gregory Mitchell QC pointed to the fact that, by and large, 
those implicated in the Þ nancial crisis were guilty of neg-
ligence, which is generally an inadequate basis for criminal 
liability.

This paper explores some of the issues identiÞ ed in the 
responses to Mr TyrieÕs question. To this end, Part I offers 
an analysis of three high-proÞ
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the FSA has Þ ned three major banks for their part in the 
scandal, as outlined below.

Barclays

On 27 June 2012, the FSA Þ ned Barclays £59.5m for breach-
ing Principles 2, 3 and 5 of the PfB.3 In particular, the FSA 
found that:

1. until December 2009, Barclays had no speciÞ c systems 
and controls relating to its LIBOR submissions processes;

2. after that date, Barclays failed to keep its systems and con-
trols under review; and

3. Barclays failed to deal with the problems internally when 
these were Þ rst escalated in 2007 and 2008.

Barclays was also Þ ned US$200m by the US Commodity 
Futures Trading Commission4 and US$160m by the United 
States Department of Justice.5

UBS

On 19 December 2012, the FSA Þ ned UBS £160m for 
breaching Principles 3 and 5 of the PfB.6 The FSA found that:

ÒUBS breached Principle 3 during the Relevant Period by 
failing to take reasonable care to organise and control its 
affairs responsibly and effectively with adequate risk man-
agement systems, in relation to its LIBOR É submissions 
process. The duration and extent of UBSÕs misconduct was 
exacerbated by these inadequate systems and controls.Ó7

UBS was also Þ ned US$500m by the US Department of 
Justice8, US$700m by the Commodity Futures Trading 
Commission9 and CHF60m by the Swiss Financial Market 
Supervisory Authority.10

RBS

On 6 February 2013, the FSA Þ ned RBS £87.5m for 
breaching Principles 3 and 5 of its PfB.11 The FSA particu-
larly highlighted the fact that:

1. prior to March 2011, RBS failed to implement adequate 
risk management systems and controls in relation to its 
LIBOR submissions process;

2. following that date, RBS failed to ensure that its risk 
management system speciÞ cally addressed the risk that 
derivatives traders may seek to inß uence submissions; and

3. RBS failed to manage the relevant business areas appropri-
ately. For example, managers were aware that derivatives 
traders were acting as substitute submitters but failed to 
resolve the problem internally.

The US Commodities Futures Trading Commission Þ ned 
RBS US$325m.12 RBS was also Þ ned US$150m by the US 
Department of Justice.13

Against this background, we question whether it is right that fi nancial 
institutions such as Barclays, UBS and RBS should avoid criminal 
responsibility for their failure to implement and maintain adequate 
systems and controls to prevent the commission of serious criminal 
conduct by their employees in relation to the fi nancial markets.

UBS and Adoboli

On 14 September 2011, UBS became aware that substantial 
unauthorised trades had been carried out on its Exchange 
Traded Funds desk. It subsequently transpired that one of 
the junior traders, Kweku Adoboli, had amassed losses of 
US$2.3bn. Mr Adoboli had concealed the losses by using 
Þ ctitious offsetting trades, which appeared to be proÞ table. 
On 20 November 2012, Mr Adoboli was convicted of two 
counts of fraud by abuse of position and sentenced to 7 yearsÕ 
imprisonment. Five days later, the FSA Þ ned UBS £29.7m 
for breaching Principles 2 and 3 of the PfB.14 In particular, 
the FSA found that:

1. although the ÒOperations DivisionÓ was established in 
order to Òmaintain an appropriate and robust control 
environmentÓ it developed a culture of helping the 
traders, which impeded its compliance function;

2. between 23 June and 15 July 2011, the Exchanged Traded 
Funds desk breached the desk risk limits set by the Desk 
Supervisor a total of four times. On one of these occa-
sions, the Desk Supervisor congratulated the desk for the 
proÞ ts made; and

3. Mr Greenidge, who supervised Mr Adoboli, failed to 
challenge him even when the relatively junior trader told 
him of a daily loss exposure of $200m, four times the 
then-maximum.
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high levels of interest. The FSA found that between August 
2007 and February 2009 Cattles had engaged in market 
abuse. The companyÕs 2007 Annual Report stated that only 
£0.9bn of Welcome Financial ServicesÕ approximately £3bn 
loan book was in arrears. If accounting standards had been 
properly applied the correct Þ gure would have been £1.5bn. 
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